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We Achieve
We aim to provide good governance practices and compliance with all legislative
requirements in delivery of services
We use and manage our financial resources in the best interests of our community
and to ensure financial sustainability and organisational efficiency, now and into the
future.

PURPOSE
In accordance with the Local Government Act 1999 to provide a report for Council
consideration, a further discretionary rebate for the 2018/2019 rating year received
after the initial report considered by Council on 9 July 2018.
RECOMMENDATION
That Council does not provide a discretionary rebate to limit the increase of the general
rate on assessment 9004 to 6% for the 2018/2019 financial year pursuant to Section
166 of the Local Government Act 1999.
BACKGROUND
1.1

Within this report reference to “the Act” means The Local Government Act 1999.

1.2

The Act provides circumstances under which rates can be rebated.

1.3

Discretionary Rebates are detailed in Section 166 of the Act 1999 which
provides that –
“A Council may grant a rebate of rates or service charges in any of the following
cases:

(a)
(b)
(c)

where the rebate is desirable for the purpose of securing the proper
development of the area (or a part of the area);
where the rebate is desirable for the purpose of assisting or supporting a
business in its area;
where the rebate will conduce to the preservation of buildings or places of
historic significance;
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(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)

where the land is being used for educational purposes;
where the land is being used for agricultural, horticultural or floricultural
exhibitions;
where the land is being used for a hospital or health centre;
where the land if being used to provide facilities or services for children or
young persons;
where the land is being used to provide accommodation for the aged or
disabled;
where the land is being used for a residential aged care facility that is
approved for Commonwealth funding under the Aged Care Act 1997 (Cwlth) or
a day therapy centre;
where the land is being used by an organisation which, in the opinion of the
council, provides a benefit or service to the local community
where the rebate relates to common property or land vested in a community
corporation under the Community Titles Act 1996 over which the public has a
free and unrestricted right of access and enjoyment;
where the rebate is considered by the council to be appropriate to provide
relief against what would otherwise amount to a substantial change in rates
payable by a ratepayer due to—
(i)
a redistribution of the rates burden within the community arising
from a change to the basis or structure of the council's rates; or
(ii) a change to the basis on which land is valued for the purpose of
rating, rapid changes in valuations, or anomalies in valuations;

(m)

where the rebate is considered by the council to be appropriate to provide
relief in order to avoid what would otherwise constitute
(i) a liability to pay a rate or charge that is inconsistent with the
liabilities that were anticipated by the council in its annual business
plan; or
(ii)
a liability that is unfair or unreasonable;

(n)

where the rebate is to give effect to a review of a decision of the council under
Chapter 13 part 2;
where the rebate is contemplated under another provision of this Act.

(o)

Council’s rating policy (1.1.10) states:
For the 2018/2019 financial year, Council considered it appropriate to grant pursuant to
Section 166(1)(l)(ii) of the Local Government Act a rebate of the general rate in order to
provide relief against what would otherwise amount to a substantial change in rates
payable by a ratepayer.
Consequently, rebates will be granted (subject to conditions) to limit the increase of the
2018/2019 general rate over the amount of the general rate payable in the 2017/2018
financial year as follows:
(a)

on residential land use – increase will be limited to 6% over the general
rate payable in the 2017/2018 financial year

(b)

on all other land uses – increase will be limited to 15% over the general
rate payable in the 2017/2018 financial year.

The conditions referred to above are as follows:
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(i)

any such increase is not due in full or in part to the use of the land being
different for rating purposes on the date the Council declared its general
rates for 2017/2018 financial year than on the date Council declared its
general rates for the 2018/2019 financial year; or

(ii)

the ownership of the rateable land has not changed in the preceding 18
months; or

(iii)

subdivision of the land has not occurred since 1st July 2017: or

(iv)

a notional value has not been assigned to the land by the Valuer-General;
or

(v)

a new valuation assessment has not been provided by the Valuer-General
for the purpose of incorporating contiguous land.

DISCUSSION
Assessment 9004 had a change of ownership during the past 18 months and, as per
Council’s Rating Policy 1.1.10, was excluded from capping applied to other properties
under Section 166(1)(l)(ii) of the Act.
The ratepayer lodged a complaint to Council regarding the removal of the capping
following receipt of the 2018/2019 Rates Notice. The ratepayer feels that they are being
discriminated against by what they believe to be an inconsistent Council policy that the
ratepayer was not aware of at the time of buying the property. The ratepayer alleges
that the conveyancers and Real Estate Agents in town had not been sufficiently advised
of the policy and therefore have not been passing this information on to potential buyers
and as such the ratepayer was unable to make an informed decision.
As per Section 7 of the Land and Business (Sales and Conveyancing) Act 1994, a
‘Certificate of Liabilities’ was issued prior to sale of the property (attachment 1). This
‘Certificate of Liabilities’ detailed the 2017/2018 Rates and Charges. The Certificate also
included additional information as per below:

Whilst Council has applied rate capping to limit the increase in rates for a number of
properties over the years, it also must be acknowledged that applying capping to some
ratepayers inevitably means other ratepayers must pay more.
Council is working towards a reduction in the level of rebates applied (including capping)
and exclusions from rate capping assist in this process by reducing the number of
assessments receiving capping through natural attrition.
Exclusions from rate capping have consistently been in Council’s rating policy for many
years. These exclusions were highlighted during the budget workshop held on 8 May
2018 as well as during the presentation at the community forum held on 14 June 2018.
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Council’s draft Rating Policy is included in the Public Consultation process each year for
the Annual Business Plan & Budget. This information is made available in hard copy at
the Civic Centre as well as published on Council’s website. A link to the information is
also posted on Social Media.
Following receipt of the complaint, Council made contact with local Real Estate Agents to
remind them of the exclusions from rate capping and requested they ensure prospective
purchasers understood the implications.
The CEO met with the local Real Estate agent to discuss this matter, including the
content of the Section 7 search document provided in this instance. Consideration may
be given to Council making contact with the Real Estate Institute of Australia highlighting
the potential need to review the format of Section 7 search documents.
If Council applies capping to assessment 9004, which is not recommended, it may give
consideration to the merits and implications of also applying the same methodology to
other assessments affected in the 2018/19 year.
In the alternative, as the ratepayer states that she was not aware of the capping rebate
exclusions as she alleges that she did not receive the full Section 7 documentation from
the Real Estate Agent, Council may consider that Sec 166(m)(ii) is applicable:
“where a rebate is considered by the council to be appropriate to provide relief in order
to avoid what would otherwise constitute a liability that is unfair or unreasonable.”
It is recommended not to provide a discretionary rebate in this instance as Council has
been fully compliant with its legal obligations in relation to the sale of the property. The
alleged actions of the other parties are not under the control of Council.
CONFIDENTIAL PROVISIONS
Pursuant to Section 90(2) of the Local Government Act 1999 the Council orders that all
members of the public except staff be excluded from attendance at the meeting to
discuss this report (AR18/33171).
The Council is satisfied that, pursuant to Section 90(3)(a) of the Act, the information to
be received, discussed or considered in relation to the Agenda Item is information the
disclosure of which would involve the unreasonable disclosure of information concerning
the personal affairs of any person (living or dead) being the personal information of a
ratepayer’s request for a discretionary rebate.
The Council is satisfied that the principle that the meeting be conducted in a place open
to the public has been outweighed in the circumstances because the disclosure of
personal information pertaining to the ratepayer will be discussed.
That having considered this agenda item in confidence under Section 90(2) and (3)(a) of
the Local Government Act 1999, the Council, pursuant to Section 91(7)(b) of the Act
orders that all documents relating to report AR18/33171 be retained in confidence until
the matter is resolved by Council.
RISK MANAGEMENT
1:

Financial/Budget/Asset Management
Rate capping rebates total $436,116.55 for the 2018/2019 rating year.
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2:

Legal/Policy
Section 166 of the Local Government Act 1999 provides for discretionary rebates.
Legal advice was sought in relation to dealing with this matter during caretaker
period. This legal advice is subject to legal privilege and as such remains
confidential.
“In my view, the proposal to consider and deal with the application for a discretionary rebate
of general rates, is not a ‘designated decision’ under the LG (Elections) Act and hence is not
statutorily prohibited from consideration by the Council during the caretaker period. The issue
then, is whether it is a ‘significant decision’ for the purposes of the Council’s Caretaker Policy
and, if it is, whether there is ‘reason’ to deal with the issue during the caretaker period – or if
the matter should be deferred for consideration after the elections. In my opinion, the
determination of the rebate application is not a significant decision in the context of the
Council’s decision-making functions and responsibilities and can be dealt with by the Council
during the caretaker period. If, contrary to my view, this is considered to be a significant
decision and that there are no good reasons for the Council to deal with it during the
caretaker period, Ms Harris should be advised of this fact, the reasoning for it and that if her
application were to be granted, it would, in any event, apply retrospectively from 1 July 2018
and hence in respect of the whole financial year’s rates.
By contrast, if the proposal was to review and reconsider the Council’s rating policy during the
caretaker period (which, of course, it is not), my advice would be that it be left for the Council
after the elections.
Whilst the application is predicated upon the unfairness of the policy position that a change of
ownership results in a lack of eligibility for a new land-owner to the rates cap by operation of a
discretionary rebate, it is my advice that, the Ombudsman would require that the Council not
take ‘refuge’ in the Policy position but, instead, examine the application on its merits. If those
merits ‘make a case’ it is then necessary for the Council to consider the application for a
discretionary rebate outside of the Policy framework (for example, under section 166(1)(m)(ii)
of the LG Act). If there is an absence of merit, my counsel is to record its reasons for both not
dealing under the Policy and for otherwise not acceding to the application on merit.”

3:
4:

Environment/Planning
Not applicable.
Community
4.1

General
Not applicable.

4.2

Aboriginal Community Consultation
Not applicable.

Anne O’Reilly
27/08/2018
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