
 

 

CONFIDENTIAL 
 
REPORT FOR: Special Council 
  
MEETING DATE: 10 March 2015 
  
REPORT FROM: Chief Executive Officer 
  
REPORT TITLE: Airport Land Development – Sale Agreement (Bowhill 

Properties Pty Ltd) 
  
FILE NAME: F10/610 RECORD NO: AR15/8218 
 
 
COMMUNITY VISION & STRATEGIC PLAN OUTCOMES  
  
1 We Thrive 
1.1 Identify and support new opportunities for our city to change and grow through 

bold and innovative projects including alternative energy and infrastructure. 
1.2 Continue to promote Port Augusta as a great location to live, learn, work and visit. 
1.3 We use and manage our financial and physical resources in the best interests of our 

community, now and for the future. 
1.4 Develop partnerships to attract investors in business proposals and new 

developments that contribute to a diversified and robust economy. 
  
4 We Care 
4.3 Value, protect and enhance the quality of our natural and built environment. 
 
 
PURPOSE 
 
Council has received advice that on 19 January 2014, ASIC deregistered Bowhill 
Properties under the Corporations Act 2001.  The Sale Agreement between Council and 
Bowhill Properties Pty Ltd is therefore void, and has always been void because the 
company did not exist. 
 
Council direction is sought in respect to actions relating to the termination of the 
Instrument of Agreement and the advice received from Mr Pat Cheetham in relation to a 
proposal for a new Sale Agreement and to transfer the existing deposit and interest to a 
new entity. 
 
RECOMMENDATION 
 
Council resolves: 
 
1. Council acknowledges receipt of legal advice that: 

1.1 as Bowhill Properties Pty Ltd ACN 138 724 517 was deregistered by ASIC 
at the time, the Sale Agreement dated 25 June 2014 made between 
Council (as vendor) and Bowhill (as purchaser) for sale of Stages of the 
parcel abutting the Airport always has been void; and 

1.2 accordingly, the Instrument of Agreement dated 18 June 2010 made 
between the same parties was not terminated by operation of the later 
Sale Agreement. 
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2. That the Chief Executive Officer take such steps as he considers necessary to 
terminate the Instrument of Agreement and obtain full benefit of the deposit paid 
(and accrued interest thereon) under that contract. 

3. That in conjunction with the above termination and conditional upon that 
termination, the Chief Executive Officer propose an Undertaking from Council to Mr 
Pat Cheetham (the former director/shareholder of Bowhill) to the following effect: 

3.1 In the 6 months after the termination, Council would not contract to sell / 
lease any of the parcels to a third party. 

3.2 If in that period Mr Cheetham proposes a price for the parcel (in Stages) 
acceptable to Council, Council would enter into a fresh sale contract with 
him (or nominee) if: 

3.2.1 Council is provided credible evidence the new purchaser is 
solvent and would be able to pay the price of (at least) Stage 1 
of the parcel no later than 30 September 2015. 

3.2.2 The new purchaser pays Council's reasonable legal costs of 
preparing the fresh sale contract. 

3.3 A fresh sale contract would be consistent with the following principles: 

3.3.1 The new purchaser would be given credit for the deposit and 
accrued interest forfeited under the Instrument of Agreement 
(about $300,000.00). 

3.3.2 Stage 1 Sunset Date would be 30 September 2015. 

3.3.3 The new purchaser (and successors in title) of any of the parcel 
must invite representatives of the 3 Aboriginal families in Port 
Augusta to attend at any clearing of land, so that any 
Aboriginal object or Aboriginal remains (within the meaning of 
the Aboriginal Heritage Act 1988) can be readily identified and 
properly dealt with as per that legislation. 

3.3.4 Otherwise, the same terms and conditions as applicable to the 
Sale Agreement dated 25 June 2014 (including original Sunset 
Dates for Stage 2 and Stage 3 respectively).    

3.4 Any binding Undertaking must be subject to prior approval by Council of 
the written terms, and require Mr Cheetham to pay Council's reasonable 
legal costs of preparing the Undertaking. 

 
BACKGROUND 
 
In the course of seeking to progress the Sale Agreement between Port Augusta City 
Council and Bowhill Properties Pty Ltd (ATTACHMEMENT 1 – AR14/17990) advice was 
received that on 19 January 2014, ASIC deregistered Bowhill Properties under Section 
601AB of the Corporations Act 2001. 
 
A letter and email was sent on the 18 February to Mr Pat Cheetham seeking his urgent 
response (ATTACHMENT 2 – AR15/6312). 
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On 26 February an email response was received from Mr Pat Cheetham advising that he 
would like to utilise option C and further advising that a fresh valuation would be 
required together with a transfer of the existing deposit and interest to a new entity 
(ATTACHMENT 3 – AR15/7429). 
 
A search of the new nominated company by Mr Pat Cheetham is attached (ATTACHMENT 
4 – AR15/7509). 
 
CONFIDENTIALITY PROVISIONS 
 
Council is satisfied, pursuant to Section 90(3)(d) of the Act, the information to be 
received, discussed or considered in relation to this Agenda Item is commercial 
information of a confidential nature (not being a trade secret) the disclosure of which 
could reasonably be expected to prejudice the commercial position of the person who 
supplied the information, or to confer a commercial advantage on a third party. 
 
In addition, the disclosure of this information would, on balance, be contrary to the 
public interest.  The public interest in public access to the meeting has been balanced 
against the public interest in the continued non-disclosure of the information.   Council is 
satisfied that the principle that the meeting be conducted in a place open to the public 
has been outweighed in the circumstances because the disclosure of this information 
may result in a competitor receiving the information to the detriment of the developer 
resulting in the developer taking action against Council, for refusing to negotiate with 
Council in the future. 
 
It is recommended that Council maintain the confidential provisions as outlined above 
until the Sale Agreement arrangements have been determined and have been 
either terminated or renegotiated and fully executed. 
 
RISK MANAGEMENT 
 
1: Financial/Budget 
 
The progression or otherwise of the land sale will have implications for Council’s Long 
Term Financial Plan. 
 
2: Legal/Policy 
 
Legal advice has been sought in respect to this matter from Mark Sallis of Wallmans 
Lawyers. 
 
3: Environment/Planning 
n/a 
 
 
4: Community 

4.1 General 
n/a 
 

4.2 OPAL Program 
n/a 

 
 
 
JOHN BANKS 
05/03/2015 
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